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PETITION FOR REHEARING 


In accordance with the provisions contained in Rule 40, 
Federal Rules of Appellate Procedure, 1970, this Petition is being re- 
spectfully submitted for consideration by this Court following confirma- 
tion of the lower Court's action in the above listed case wherein the | 
United States District Court denied reinstatement of the case following 
dismissal by the United States District Court Clerk in accordance with | 


Local Rule 13, in that Court, and the Petitioner herein, for cause thereof, 


states: 


1. The United States Court of Appeals in a Memorandum filed 


May 31, 1972, indicated that the premise for the determination reached 


as to the defendant Nedrow is found in: 


(a) The fact that the plaintiff did nothing following an ap- 
pearance before a pre-trial examiner on March 27, 1968. 


(b) The representative of the Corporation Counsel's Office, 
by Affidavit, stated he had no recollection of ever con- 
senting to a delay in the matter. | 


(c) That no action had been taken by the appellant in the 
case for approximately two (2) years. 


2. As to'the defendant, District of Columbia, in whose favor 
the United States District Court, in September 1967, had granted a Motion 
to Dismiss based upon sovereign immunity, which action had been im- 
mediately appealed and later dismissed by this Court under Rule 54b, 
Federal Rules of Civil Procedure, on the basis of being premature, 
the premise of dismissal of the action against the District of Columbia 
as set forth in the aforementioned Memorandum were: 

(a) That the appellant was dilatory. 


(b) That it was not equitable to expect the District to re- 
spond alone at this late date. 


ARGUMENT 
I 
l(a) The Petitioner respectfully urgés this Court in this 


Petition to review the record, inclusive of affidavit filed by the appellant 


himself, wherein he indicated action had been undertaken by him and 


counsel in attempting, over a period of time, to eacertain why the 
matter had not been processed for trial. Though this affidavit does not 
reveal an action "of record" it certainly indicates that there was atten- 
tion and de facto action being applied to the case. | 

1(b) As to the affidavit submitted by the representative of 
the Corporation Counsel's Office, it is significant to note that though he 
stated he had no distinct recollection of the consent, he does not, at any 
time, deny that such consent had been given. His anoner is ambivilant 
to the extent that it allows the interpretation taken by the Court against 
the interest of the appellant and seemingly such an interpretation runs 
against the usual principle of construing all reasonable inferences in 
favor of the party against whom a Motion or action is being directed. 
Another salient consideration inthe matter of the pre-trial assignment 
call is that there was never a definite call undertaken since it was pre- 
maturely concluded in accordance with the uncontroverted statements of 
both the appellant and appellee through the Assistant Corporation Counsel 
Ferreti, that he was going to check on the dismissal of the appeal as to 
the District of Columbia. No action was taken by the pre-trial commis- 
sioner therefore the call was not factually concluded and should not have 
been listed as a matter of record. | 


1(c) As indicated in the appellant's brief, as well as at the. 
3 | 


time of oral argument, the dismissal under Local Rule 113, was initiated 
se m 


by the filing of a Certificate of Readiness by the appellant in March 1970 
so that actually the pitard by which the appellant was hoisted was of his 


own action since though this Court has taken the position that inaction 


was the cause fatale, in effect, his action created the fatality. Further,’ - 


the de facto entry of the dismissal under Local Rule 13 was made on 
March 17, 1970 and made retroactive to September 27, 1968 so that the 
following conclusion by this Court that the first action taken by the appel- 
lant in two (2) years was on March 23, 1970, is not completely accurate 
since action had been taken prior to that in the early part of March on 
the Certificate of Readiness and action had been taken immediately after 
being notified of the dismissal under Local Rule 13, which dismissal was 


made retroactive. 


While recognizing the wide discretion given the lower Court in 


dealing with matters such as the one to reinstate, it should also be re- 
cognized that a hearing such as might have been in order in a case of 
this nature was not had by the comer Court, no testimony was taken, no 
exhibits were entered and only the bare and surface areas of argument 
were considered. 

In light of this it is suggested that this Court, due to the heavy 
and final effect on the appellant, should have, in the least, remanded the 


matter to the attention of the lower Court for further hearing. 


U 


ss 

In relation to the dismissal against the District of Columbia, 
the petitioner takes vigorous exception to the contention of dilatori- 
ness, (2a) in respect to this segment of the case. No action should have 
been taken as to the District of Columbia until there was a final resolu- 
tion of all segments of the case. Once that had been done by the dismis- 
sal and the denial of reinstatement from which an appeal was made, 
action was taken by the appellant to join previous dismissal for full con- 
sideration. The reasoning of this Honorable Court as to the appellee, 

| 

District of Columbia, at this time seems one of rationalization from a 
position assumed rather than toa position reached. The cases were 
separate and distinct as to the party defendants and principles allocated 
to the defendant Nedrow's case should not have been saddled on the case 
of the District e: Columbia. At the time of oral argument mention was 
made by the Court that : an opportunity could have been utilized under the 
provisions of the Rule for an earlier determination of the District of 
Columbia case, however, as far as the appellant is concerned there is 
no THenGaLOxy, provision for such to be done and would have entailed ad- 
ditional expenses which the appellant could not have borne. It seems that 


the appellant is being penalized in this segment of the a case’ because 


he chose a course of action for which he. had an ee and which, to him, 


was the only practical course to be followed at the time. 

The Court further seems to indicate that the memories of 
those pertinent to the reconstructing of the facts and truth of what 
happened would be severely dimmed indicating that matters of this kind 
are difficult at best, even 24 hours later. Be that as it may, this should 
not provide a premise for final curtailment of the rights of a party to 
have his day in Court. It was also pointed out at the time of oral argu- 
ment that the parties, inclusive of the defendant Nedrow, as well as all 
other witnesses, were still available for testimony. The Court also made 
@ point in the memorandum that no discovery of any kind had been had. It 
was pointed out at oral argument that the appellant, who filed an oath in 
this case as to forma pauperis, had been in a very difficult financial 
position. In addition to that fact, testimony of witnesses were taken at a 
criminal trial at which the plaintiff was then defendant in the District of 
Columbia Court of General Sessions over which the Honorable Judge Daley 
presided. This testimony had been preserved and would have been used 
at the time of the civil action without the necessity of further discovery. 


It is suggested, in light of these circumstances, that the 


action by this Court in dismissing the appeal as to the District of 


Columbia was erroneous and the Court is being urgently requested to 


reconsider such determination. 


| 
It is further urged, in accordance with Rule 35, Federal 


Rules of Appellate Procedure, that the Court consider that this matter 


be heard by the Court, en banc, for the following reasons: 
1. That a proper and consistent interpretation be placed upon © 
the application of Local Rule 13 when the right of parties are being 
finally affected, inclusive of all favorable inferences being given to 
such affected party in accordance with the usual judicial determinations 
in favor of the parties against whom such actions are directed, especially 
as in this case where the action was initiated by an ex vaxte call to the 
| 
Clerk's Office by the Corporation Counsel's Office indicating that the 
Rule should apply, and retroactively so, and especially where no notice 
was ever sent out by the Clerk's Office considering the possible application 
of the Rule. | 
2. That in the case of the District of Columbia, this Court of 
Appeals, contrary to the factual situation, has determined that the District 
of Columbia should not be burdened with further litigation, notwithstanding 
| 
the fact that the appellant seemingly has remained within his rights as to 
awaiting an appropriate time for the filing of the sae against the Dis- 
trict of Columbia. This becomes of significant eres due to the 


fact that the Appellant has been finally and effectively deprived of his 


right to pursue his remedy in Court against the District of Columbia. 


CONCLUSION 
WHEREFORE, it is respectfully requested that this Honorable 
Court grant a rehearing for the reasons set forth supra and that such 


hearing be held en banc. 


Respectfully submitted 


WILLIAM F, HICKEY, ESQUIRE 
Attorney for the Appellant 
Suite #305, Perpetual Building, 
Silver Spring, Maryland. 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that I mailed a copy of the foregoing, 


postage prepaid, to the Office of the Corporation Counsel, #308 District 


Building, Washington D.C. 20004, this [3 day of __ June 1972, 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICY OF COLUMBIA nee 


No: 24, 775 


ROBERT J. GRIFFIN, Appellant, 
vs. + 


J. W. NEDROW, 
and 


DISTRICT OF COLUMBIA, Appellees 


Appeal from the United States District Court | 
for the District of Columbia 


APPELLANT'S BRIEF 


JURISDICTIONAL STATEMENT 


This Court has jurisdiction of the consolidated appeal pursuant 


to Title 11, Section 521, District of Columbia Code, Supplement V. (1966). 
| 


REFERENCE TO PARTIES AND RULINGS | 
a. Order of Honorable Alexander Holtzoff, Judge, District Court, dated 
9-15-67, Exhibit 7, Appendix 


b. Order of Honorable J. Oliver Gasch, Judge, District Court, dated 
8-21-70, Exhibit 18, page | 
| 
Previous review of this Court of Griffin vs. District of Columbia, 
#21,467, dismissed under Rule 54(b), Federal Rules of ‘Civil Procedure. 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 


SOVEREIGN IMMUNITY 


Was the United States District Court in error in summarily 
dismissing the complaint of the plaintiff as to the defendant 
District of Columbia based on Governmental Immunity in 
light of the circumstances prevailing and the law and legal 
precedents applicable to such circumstances under present 
legal interpretation and precedent? 


A] 


FAILURE TO PROSECUTE 


Was the United States District Court in error in dismissing 
‘the action of the plaintiff in failing to prosecute in light of the 
prevailing circumstances wherein the plaintiff, both pro se 
and through counsel, had attempted to ascertain the status and 
had misconstrued the position of the Corporation Counsels' 
Office as to further movement of the case in light of prevailing 
legal principles wherein all circumstances are cumulatively 
considered by the Court prior to any such dismissal? 


STATEMENT OF THE CASE 

This is an appeal from a determination of the United States 
District Court for the District of Columbia concerning a Bill of Complaint 
containing counts which had been filed by the plaintiff, Robert J. Griffin, 
anent action taken against him by members of the police department for 
the District of Columbia. The counts involving the District of Columbia 
were dismissed on a lower Court level by the Honorable Alexander Holtzoff 
pursuant to oral argument and following a Motion to Dismiss by Corporation 


Counsel for the District of Columbia. The dismissal was based on sovereign 


immunity. Judge Holtzoff, without finding of fact, summarily dismissed 


the action against the District of Columbia by oral order. 


my 


Following such dismissal the plaintiff herein noted an appeal 
which was ultimately determined as being premature by this Honorable 
Court and dismissed without prejudice under Rule 54(b), Federal Rules 
of Civil Procedure. 

The second catagory of this appeal is concerned with the in- 
dividual police officers and the charges brought eeainat such police officer 
by the plaintiff/appellant herein. Pursuant to some delay in an ultimate 
prosecution of this matter the case surfaced as a result of the new pro- 
cedure under local Rule lle, adopted February 26, 1970. | As to the case 
and cause against the individual police officer and pursuant to what has 
been related relative to delay, on March 17, 1970 the cause was dismissed 
under Rule 13, as of 9-27-68.by the Clerk. Pursuant thereto the plaintiff 
undertook Motions to Reinstate which, after consideration of Motion to 
Reinstate and Opposition thereto by the Honorable Oliver Gasch, the 
Honorable Oliver Gasch, without hearing, denied such Métion and further, 
pursuant to such denial, another motion was filed: by the plaintite to vacate 
the same and reconsider. That Motion for Reconsideration was heard and 
denied pursuant to an open hearing in Court by the Honorable Oliver Gasch 
on 8-31-70. Notice of appeal was filed on 9-25-70 by the plaintiff from the 
order of 8-31-70. On October 12, 1970, plaintiff's Motion to Amend and 

| 


Consolidate former dismissal by Judge Alexander Holtzoff, was filed. 


| 
Order of Remand and notice to consolidate was issued by this Honorable 


bd 


Court and on January 29, 1971 an Order authorizing appeal of the plain- 
tiff for consolidation of appeal was entered'and Order signed by Judge 


Oliver Gasch, United States District Court for the District of Columbia. 


STATEMENT OF FACTS 

The facts underlying this cause of action show that the defen- 
dant, J. W. Nedrow, while a member of the Metropolitan Police Depart- 
ment.for the District of Columbia, arrested the plaintiff, Robert J, Griffin, 
on or about February 14 or 15 1967, charging him with the crimes of being 
drunk and disorderly while the plaintiff was a guest in the residence of 
friends at 1305 Potomac Street, N.W., in a section known as Georgetown, 
in Washington D.C. The plaintiff was transported to the Number 7 Eecinct 
within the metropolitan jurisdiction and was then and there booked as a 
common criminal, though protesting constantly while in the process of 
such booking, and was ultimately incarcerated in a cell at or about 12:00 
o'clock midnight on February 14 1967 and thereby forcibly restrained of 
his liberty until 3:00 o'clock A.M, February 15 1967. Upon payment of 
collateral, the plaintiff was released, Ultimately the plaintiff did undergo 
a full criminal hearing in the Court of General Sessions, part of which 
testimony by the defendant, J. w, Nedrow, is primarily found in an affidavit 


Submitted by the defendant, J. W. Nedrow, alleging certain actions which 


would have been a premise for arrest, if true, as to the conduct of the 


. | 
plaintiff, Robert J. Griffin. After a full hearing by the Court of General 


Sessions, Criminal Division, the plaintiff was found not guilty as to both 
charges. That following such finding the plaintiff, in accordance with the 
existing rights, did bring a civil action against the defendant, J. W. Nedrow ~ 
individually, and against the District of Columbia as employer of the said 

J. W. Nedrow. That such action contained four coufits as follows; Count 

#1 against the individual, J. W. Nedrow for false arrest; Count #2 against 
the individual, J. W. Nedrow , for malicious prosecution; Count #3 against 
the District of Columbia for false arrest aad imprisonment on the basis of 
responsibility as employer under Title 11, Section 521, District of Columbia 
Code, supplement 5 (1966); and Count #4 against the District of Columbia in 
its capacity as employer of the defendant, J. W. Nedrow under the rights 
contained in Title 1, Section 102, District of Columbia Code, Annotated, 
(1961) on the basis of defamation of character. : 

Such complaint was filed on May 1 1967 with summons being 
issued as to the defendants #1 and #2. Service was made upon the individual ~ 
defendant, J. W. Nedrow, on May 2, and on the District of Comma on May 
5, 1967. Answer for both defendants was filed by the Comporation Counsels' = 
Office on May 23, 1967, along with a Motion to Dismiss as to the defendant 
#2, namely the District of Columbia, based on sovereign immunity. On 
May 31, opposition to defendant's Motion as to defendant #2 for dismissal 


was filed on behalf of the plaintiff. In the interim period a Motion was 


filed by defendant #1 as to the plaintiff for security of costs being a non- 
resident of the District of Columbia. Such motion was granted by Order 
dated June 12, 1967 directing the plaintiff to place $50.00 cash or $100. 00 
bond for security of costs. Such bond was posted on July 11, 1967. On 

' September 15, 1967 pursuant to hearing in open Court, the Honorable 
Alexander Holtzoff dismissed the complaint against the District of 
Columbia. On October 10, 1967 such order was calendered retroactive to 
September 15, 1967. On October 16, 1967 notice of appeal by the plaintiff 
from such order was filed. On February 10, 1968 this Court of Appeals 
dismissed the appeal entered by the plaintiff on the basis of prematurity 
under Rule 54(b). On May 3, 1968, the file was returned from this Honorable 
Court to the United States District Court for the District of Columbia. 

On March 27, 1968 a pretrial conference was scheduled wherein 
one Vincent Ferretti Jr. ,appeared on behalf of the defendant, J.W. Nedrow 
and counsel, William F. Hickey appeared on behalf of the appellant. At 
that time, Mr. Ferretti, while objecting to any further prosecution of the 
case due to the fact that an appeal was pending as to the District of Columbia, a 
was informed that the appeal had been dismissed therefore providing a 
premise for prosecution of the remaining defendant. At that time - 

Mr. Ferretti requested an opportunity to confirm the dismissal of the appeal 


and indicated he would be back in touch with counsel for the appellant as to 


further developments on the matter. Mr, Ferretti, as indicated by affidavit 


presently of record since he is no longer with the Corporation Counsels! 
Office, states that he has no recollection of making a request for further 
delay and can conceive of no reason why he would ask for delay since it 
would be the burden of the plaintiff to proceed. It is eisolconceded that 
his daily log kept on the case controverts the contended agreement. How- 
; | : 
ever, Mr. Ferretti in his affidavit also indicates hé*has no specific recol- 
lection of the case being called but of course his file indicates that such 
had been done. He also indicated he does not specifically recall any events 
that transpired in the courthouse subsequent to the calendar call, Froma ) 
factual situation the plaintiff contends that the issue of appeal of which 
Mr. Ferretti was uninformed had been projected by Mr. Ferretti at that 
time and upon being advised of the status, he indicated that he would check 
further, which he obviously did since he made a notation in his file of 
obtaining a copy of the order of dismissal which had occurred over two 
months prior to the date of his notation. From a factual standpoint, it is 
the contention of the appellant that no pretrial enquiry was ever completed 


and the matter was left in abeyance pending further checking by the Cor- 


poration Counsels' Office and by the plaintiff's office. There is nothing in 


Mr. Ferretti's affidavit that controverts these facts. 
That on March 17 1970 the cause was dismissed under Rule 13, 


Local Rules of Procedure, as of 9-27-68 by the Clerk of the Court. On 


March 23, Motion of plaintiff was entered to reinstate with points and 


authorities. On March 30 the defendant requested an extension of time 

in which to oppose Motion to Reinstate with points and authorities. On 
April 3 an Opposition by defendant Nedrow to Motion of plaintiff for Re- 
instatement was filed. On April 22, 1970 defendant #2 withdrew a pre- 
vious motion on behalf of the defendant, District of Columbia for extension 
of time in which to oppose motion to reinstate. On‘April 24, 1970, 
affidavit of the plaintiff was filed substantiating his activities and efforts 
to obtain further action in the case. On June 3, 1970 the Honorable 

Oliver Gasch, after having considered the matter through submission and 
without oral argument, issued an order denying the plaintiff's Motion to 
Reinstate. On June 18, 1970 the plaintiff filed a Motion to Vacate and Re- 
consider such order of denial. On July 13, 1970, in order to protect the 
position of the plaintiff as to appeal, a Notice of Appeal was filed from the 
Order of June 3, 1970. On August 25, 1970 a Motion for Vacation and Re- 


consideration was heard in open Court by the Honorable Judge Oliver Gasch 
o ~ 


and pursuant to such hearing, was denied. On August 31, an order denying 


the Motion of the plaintiff for Vacation and Reconsideration was entered in 
the official docket. On September 25, 1970 Notice of Appeal was entered by 
the plaintiff from the Order of August 31, 1970. On October 12, the plain- 
tiff entered a Motion for Authority to Amend and Consolidate the appeal 
from the Order of rare 3, 1970 as well as a previous Order by the 


“ 


Honorable Alexander Holtzoff dismissing the action against the District 


of Columbia based on sovereign immunity, such order having been 
| 
entered on September 15, 1967. Following a Motion for Remand, pur- 
| 


suant to the refusal of the United States District Court to amend and 


consolidate on the basis of no further jurisdiction being within the 
United States District Court following the notice of appeal, this 
Honorable Court did remand the matter back to the nited States District. 


Court for the purposes of consolidation. That on J anuary|29, 1971, the 


United States District Court, by such Order, authorized the appeal of 


the plaintiff as to the defendant #2, namely the District of Columbia, to 
be consolidated with the appeal entered as to the defendant #1, namely 


| 

J. W. Nedrow, on September 23, 1970. Such order of consolidation was 
ae 

signed by the Honorable Oliver Gasch, Judge. It is on this premise that 


| 
the matter now, following request for continuances as to submission of 


| 

brief due to various reasons, is now postured before this|/Court for final 
) | 

determination. | 


| 

| 
SUMMARY OF ARGUMENT i 

| 


A. Sovereign Immunity. 
The basic issue found in this catagory of argument is contained 
in the position of the United States District Court that the circumstances 


found in the instant case precluded the right to bring an action against the 


District of Columbia on the doctrine of Governmental Immunity. Argument 
: : : | 


will be presented exphasizing the circumstances which when taken in 
conjunction with existing regulation, inclusive of the authority of the 
Commissioners of the District of Columbia to settle claims whether 

in law or equity, clearly denotes a premise for bringing an action of _ 
this nature. Adding the aforementioned to the obvious distaste with 
which the doctrine of Governmental Immunity is hele aongaeiis by the 
Courts today and with a practical recognition of such doctrine, speci- 
fically the principle of inequity that it encompasses, contention will 

be made herein that such principle will not govern in this case and 
should not be applicable. In addition to specification of liability on the 
part of the District of Columbia set forth in statute, the position of the 
District of Columbia as a corporate entity being in the same position as 
“private individual irrespective of the performance of Eovermenca! 


function” will be referenced. 


B. Dismissal for failure to prosecute. 

The essence of the argument in support of this appeal on this 
basis will primarily deal with the cumulative circumstances involved in- 
clusive of interaction between counsel in the case, action by the plaintiff 
pro se and consideration of collateral circumstances prevailing at the 


time. Reference will be made to local and national authorities in an at- 


tempt to distinguish the instant case from those which ordinarily may be 


subject to dismissal. Reference will be made to’various exhibits such as 


affidavits both of plaintiff, pro se, Mr. Vincent Ferretti Jr.|, Counsel 


for Corporation Counsels' Office at the time, as well as notations made w 
| 

within official files. Contention will be had that the factual Situation 

herein as to action or lack of action was present in the case sufficient 


to refute the action of dismissal or support the same. 


” 


ARGUMENT 


WAS THE UNITED STATES DISTRICT COURT IN ERROR IN 
SUMMARILY DISMISSING THE COMPLAINT OF THE PLAIN- 

TIFF AS TO THE DEFENDANT, DISTRICT OF COLUMBIA, 

BASED ON GOVERNMENTAL IMMUNITY IN LIGHT OF THE 
CIRCUMSTANCES PREVAILING AND THE LAW AND LEGAL 
PREDECENT APPLICABLE TO SUCH CIRCUMSTANCES c 
UNDER PRESENT LEGAL INTERPRETATIONS AND PRECEDENT ? 


| 
District of Columbia Code, Title 1 - Administration $102 
District created body corporate for municipal purposes. 

The District is created a government by the name of the 
"District of Columbia", by which name it is constituted a 
body-corporate for municipal purposes, and may contract 2 
and be contracted with, sue and be sued, plead andbeim- ~* 
pleaded, have a seal, and exercise all other powers ofa 
municipal corporation not inconsistent with the Constitution 
and laws of the United States and the provisions: of this Code. 


District of Columbia Code, Title 1 -Administration §902 
| 


Settlement of claims and suits against the District of 
Columbia - Cases that ‘may be settled - Defenses. 


The Commissioners of the District of Columbia are em- 
powered to settle, in their discretion, claims and suits, 
either at law or in equity, against the District of Columbia, 
whenever the cause of action- ; | 

(a) Arises out of the negligence or wrongful act, either of 
commission or ommission, of any officer or employee of the 
District of Columbia for whose negligence or acts the District 
of Columbia, if a private individual, would be liable prima 
facie to respond in damages, irrespective of whether such 
negligence occurred or such acts were done in the performance 


Provided, however, That nothing herein contained shall 
be construed as depriving the District of Columbia of any 
defense it may have to any suit, either at law or in equity, 
which may be instituted against it or to give any person, 
corporation, partnership, or association any right to in- 
Stitute any suit ageinst the District of Columbia which did 
not exist prior to June 5, 1930. 

(o) Arises out of the existence of facts and circumstances 
which place the claim or suit within the doctrines and prin- 
ciples of law cecided by the courts of the District of Columbia 
or by the Supreme Court of the United States to be control- 
ling) in the District of Columbia.(Fe. 111929, 45 Stat. 1160 
ch. 173 §1; June 5, 1930, 46 Stat. 500, ch. 400). 


It is obvious from reading the above sections of the District 
of Columbia Code that a premise for litigation against the District of 
Columbia as well as a premise for involvement of the claims against the 
government has been the subject of legislation. These sections provide 
an insight into the legislative intent as to the purposes to be accomplished 
by their enactment. It is not unreasonable to assume that. there has been 
a broadening generally under Title 1, Section 102 and specifically under 
Title 1, Section 902 as to the rights of prospective claimants. ‘Keeping 
this factor in mind reference to legal arene ‘in this jurisdiction lends 
Strong Support to the liberal application of compromising or eliminating 
the antiquated and inequitable principle of Sovereign immunity. This 
Court in the case of Harbin vs. District of Columbia, 119 U. S. Appeals 


D.C. 31, 336 F.2d. 950, (July 1964) clearly adopted a liberal &>proach 


to the question of governmental immunity. In that case the question of 


governmental or proprietary function was clearly overshadowed by the 


liberal approach of the Court to the premises contained in Title 1, 
Section 902 of the District of Columbia Code authorizing the Commis- 


. =: =e : + : 
sioners of the District of Columbia to compromise claims against the 


District of Columbia. The Harbin case, supra, was @\case involving 
: a9 oe 
a polise dog that went berserk in a chase while under the supervision 
| 
of a police officer and bit an innocent bystander. On the District Court 
level a summary judgment was entered on behalf of the District of 


Columbia by the Honorable Edward A. Tamm on the basis of govern- 


mental immunity. This court in dealing with this specific queestion 
enunciated the principle that the plaintiff, under the given circumstances, 

| 
should be allowed to develop 2 question as to whether suficient precaution 
had been taken to prevent injury. This Court in that case at page 33 

| 
states: 

| 

"The District points to our opinion in Urow vs. District 

of Columbia, where, citing many cases, we observed that 
general abolition of the rule of sovereign immunity is not 
to be undertaken by the Judiciary. Our footnote 2 observed 
that Congress in adopting the Federal Tort Claims Act in 
1947 had consciously excluded the District from its provisions. 
Even as recently as 1960 the District of Columbia Employee 
Non-Liability Act had provided only limited modification of 
the defense of immunity as to the operation of vehicles 


owned and controlled by the District. We do not doubt that 
the general rule still prevails. 


"[1,2] But-there are other sections of the Code which seem 
not to have beencmsidered. For example, D.C. Code, 


rovides that any person owning a dog 
@ civil action for any damage done by 
og to the full amount of t injury inclicted.'. Again 
D.C. Code, §1-902 (1961 sth s the Comrnaissioners 
ttle claims whether at law or in se ity assericd against 
the District of Columbia whenever the cause of action- 

(a) Arises out of the n negligence or Seana act, either of 
commission or ommission, of any officer or employee of 
the District of Columb bia for whose negligence or acts the 
District of Columbia, ifa private individual, would be 
tiable prima facie to respond in damages, irrespective of 
whether such negligence occurred or such acts were done 
in the performance ofa municipal or a governmental func- 
tion of said Districts 

(b) Arises out of the existence of facts anda circumstances 
which place the claim * %« % within the « * a principles of law 
* %* %*, [announced in our 

ae page 34, 

first place, istrict officials may accept liability 
and compromise the clai i th Di Strict, had it been a 
private individual, woul able prima facie to re- 
Spond in damages. In ines se ace, the District Court 
without a hearing on the meri ranted summa ry judgment, 
apparently on the supposition the GENERAL rule of 
governmental immunity would here e€ apply. Whatever limitation 
Of liability could be said +o Flov. w from the applicatica of the rule 
if a police officer in atte tO apprehend the fugitive had 
negligently discharged his ice revolver to the appellant's 
injury, such is not this case. 


Judge Danaher was the author of 


ever, Judge Washington concurring states at 


"WASHINGTON, Circuit Judge, concurring; Whatever the 
liability of the District of Columbia for acts of its human 
agents, who are presumably subject to ultimate control by 
the President and the Con ngress, %* % x1 

"While the sover eign immunity doctrine has little to com- 
mend it in any respect, the public ordinarily has atleast the 
small comfort of knowing that human agents usually possess 


the will and the capacity to act reasonably an to conduct 
themselves accordingly". | 

| 
In Judge Washington's concurring opinion he does distinguish 


between a human and non-human agency differentiating the case from the 
| 
normal governmental function when an animal is involved. It is respect- 


fully suggested that the distinction is one without a difference since the 
> | 


primary principles involved are those recognizing the equity and justice ¥ 


in allowing such an action to prevail and the inequity and injustice involved 
in the use of governmental immunity. A similar situation can be found 
| 


in the case of Elgin vs. District of Columbia (1964) 119 U.S. Appeals 
D.C. 116, 337 F.2d. 132. This action was brought against the District 


of Columbia for injuries a school child sustained on school grounds. The 


United States District Court Judge, Alexander Holtzoff presiding, dismis- 
| 


sed the complaint on the basis of sovereign immunity. In considering the 


circumstances of the case this Court reversed and remanded the case to. 


| 
the United States District Court for further action. In that case Judge 
| 
. McGowan, author of the majority opinion, stated at page 120; 
| 


"IT, If we were to make the issue before us turn ona 

simple conclusion that the provision of schools is properly 
to be regarded as a legitimate public activity - - a'govern- 
mental'function in the traditional terminology - - then our 
warrant for doing so would be the District of Columbia v. 
Tyrrell, 41 App. D.C. 463, cert. dismissed, 243 U.S. ioe 

37 S.Ct. 361, 61 L. Ed. 557 (1914). This case has been 
strongly urged upon us by appellee as dispositive, and so 
perhaps it would be if, in the half-century which has elapsed 
since it was decided, this So had continued to adhere to 


the talismanic formula of "governmental" versus 
">roprietary,"’ signifying the boundaries between what 

’ are regarded as characteristically public, as distinct 

from private, enterprises. But, as we have seen, the 
Court has not done so. It has, instead discriminated 

among functions, all of which could be said to be "govern- 
mental" in this sense. The shift from TYRRELL is signal= 
ized by UROW'S explicit opposition of "discretionary' to 
“ministerial” functions, wich amenability for negligence de- 
- pending upon which of these catagories encompasses the 
facts in question. Thus, over and above the differentiating 
circumstances that TYRRELL did not involve a school child. 
at all, much less one required by the school's program to 
be in the alleged place of danger, we do not consider that 
TYRRELL dictates the result here. Under the Court's more 
recent approach, a finding that a function is "sovernmental” 
is the beginning of enquiry into the issue of answerability in 
tort, not the end of it." 


"We think it should have been. In so concluding, we accept 
the proposition that it is the appropriate business, and indeed 
the urgent responsibility, of the District of Columbia to pro- 
vide and operate schools and their accompanying playgrounds. 
We apprehend also that the discharge of that responsibility 
will frequently involve the performance of functions calling 
for the highest degrees of discretion and judgment; and it will 
be time enough, when and if such claims are before us, for 
this Court to deal with the question of the District's liability 
in tort for harms allegedly flowing from such functions. We 
think that UROW 4nd its forebearers presently provide a con- 
siderable degree of guidance in this area to the trial courts, 
wholly apart from the resolution one way or the other of the 
abstract issue of municipal tort immunity." 


Judge Bazelon in a concurring opinion at page 121 stated; 


“BAZELON, Chief Judge concurring; I join in reversing 
dismissal of the complaint. In emphasizing the factor of 
discretion as decisive, the Court's opinion takes a useful 
step toward modernizing the archaic doctrine of sovereign 
immunity. In retaining a rigid classification of cases, how- 
ever, it harbors seeds of the same arbitrariness which pre- 
sently characterizes that doctrine. In other areas of tort 
law, the elaborate categorizations. of the common law have 


gradually been replaced by a single rule. I would decide 
cases against the sovereign in a like manner, treating 
the degree of discretion available to Government officials 
in performance of their office and the public interest in 
protecting the exercise of that discretion as among the 


"circumstances of the action" to be considered. 
It is clear from the position maintained by this Court of 
| 


| 
Appeals in the cases cited above that a sharp recognition HES been had by 
e%. 


the judiciary of the inequities contained in governmental immunity. The 
| 


difficulty for the judiciary to change this matter by judicial fiat is re- 


cognized, If such could be accomplished it wouid be the easy and obvious 


solution, however, until the legislatures recognize its necessity in toto 
| 


then certain dilemas will exist which must be resolved by the Courts in 
| 


| 
the best possible manner. It is respectively suggested that many Courts 
i 


have courageously taken the course chipping away at this antiquated for- 


tress and have allowed a proper invasion into its inner recesses. Since 


| 
law is empirical it is hoped that this Court under these circumstances will 
| . 


take the appropriate course of action which the facts and circumstances 


clearly dictate. Assumption of the truth of the allegations found in the bill 


| 
of complaint with specific reference to the counts against the District of 


| 
Columbia, such assumption prevailing until refuted, seems to mandate 
| 


| 
the submission of these facts to a full hearing. Since there has been no 


| 
refutation, the injustice of summary action in these matters based pri- 
: 
marily on the governmental immunity principle should be clearly recog- 
| 
nized and must, in proper circumstances, be quickly remedied. ae: 


i 
| 

i 

| 

i 

. 
| 
t 


It is respectfully suggested that this Court reverse and remand - 


~ 


Se 
the matter to the United States District Court for appropriate action. = 


WAS THE UNITED STATES DISTRICT COURT IN ERROR 
IN DISMISSING THE ACTION OF THE PLAINTIFF IN FAILING 
“ TO PROSECUTE IN LIGHT OF THE PREVAILING CIRCUM- 
STANCES WHEREIN THE PLAINTIFF, BOTH PRO SE AND 
THROUGH COUNSEL, HAD ATTEMPTED TO ASCERTAIN 
THE STATUS AND HAD MISCONSTRUED THE POSITION OF 
THE CORPORATION COUNSELS' OFFICE AS TO FURTHER 
MOVEMENT ON THE CASE IN LIGHT OF PREVAILING LEGAL 
PRINCIPLES WHEREIN ALL CIRCUMSTANCES ARE CUMU- 
LATIVELY CONSIDERED BY THE COURT PRIOR TO ANY 
SUCH DISMISSAL ? 


"Modern Federal Procedure favors trial on merits, and 
default judgments should be generally set aside where moving 
party moves with reasonable promptness, alleges meritorious 
defense to action, and where default has not been wilful. 
{Federal Rules of Civil Procedure, Rule 55(c) 28 U.S.C.A.) 
Thorpe vs. Thorpe, 124 U.S. Appeals D.C. 299, 364 Fed. 2d. 


692. 

A review of the docket entries (Exhibit 1, appendix page / ) in 
this particular instance reveals a consistent action as far as the plaintiff is 
concerned in this matter until the period of March 27 1968. On that date a 
call was made for pretrial conference at which time counsel for the plain- 
tiff and for the defendant appeared in the ‘Office of Mr. Finn . Reference 
to the affidavit of one Vincent J. Ferretti Jr., Corporation Counsel in 


charge of the case at that time (Exhibit 16a, appendix p46) as well as 


statements of plaintiff's counsel clearly reveal that both counsel were 


at the meeting at the appropriate time but that Mr. Ferretti, for the 

first time, discovered that a previous appeal involving the District of 
Columbia had been dismissed without prejudice for prematurity. It is 
interesting to note that Mr. Ferretti in his affidavit does not deny the 
allegation of counsel for the plaintiff that he, Mr. Ferretti, stated he 
would check back further and notify counsel for the*plaintify as to further 
action. In fact this position is substantiated by Mr. Ferretti's statement 
of fact that he did check the files, confirmed that the appeal had been 
dismissed and then made a notation, obviously through a change of mind, 
that he would not do anything until he was apprised of what the plaintiff 
was going to do. Being conscious of the expenditure of public money he 
decided that the obtaining of further evidence would be undertaken if and 
when he was apprised of the next move by the plaintiff. (Bxnibit 16, appen- 


dix paged ). Unfortunately plaintiff's counsel had been under the im- 


pression that contact would be made with him by Mr. Ferretti concerning 
the affirmation by corporation counsel's office as to the status of the matter 


and an agreement would be reached as to a further pretrial conference date. 


No contact was ever established with plaintiff's counsel though at various 


times as shown by affidavit of the plaintiff pro se (Exhibit 14, appendix 
p.40) efforts were being made by him to ascertain why action had not 


been undertaken previously. Mr. ‘Ferretti eventually left the Corporation 
Counsels' Office and it is assumed that the case was left in limbo and the 
‘ - 


comments made by Mr. Ferretti were obviously unknown to his suc- 
cessors. 

Reference is also made to a written notice from the assign- 
ment commissioner, United States District Court, dated March 4, 1970 
to plaintiff's counsel indicating the case was to be placed on the ready 
calendar for civil cases and would be reached fér- pretrial in approximately 


ninety (90) days. (Exhibit 11, appendix p3)It was obvious up to that 


juncture of the case that the matter was in the normal process of develop- 


ment and had been selected for movement. It is also obvious from a 
notation in memorandum submitted by Corporation Counsels' Office, 
(Exhibit 16, appendix p.45) on page 3 of that memorandum that a call 
was placed to the Assignment Commissioner of the Clerk's Office re- 
questing that the matter be dismissed under the provisions of Rule 13. 
Obviously under the provisions of Rule lle,the case had previously been 
placed on the Ready Calendar following receipt of the Certificate of 
Readiness in accordance with District Court Rule il(e) entitled "Ready 
| Calendar". Submission of a Certificate of Readiness is not shown on 
the docket entries, not being a docket entry, but should be a matter of 
record in the file. 
A significant point that becomes clear in this case is that had 
there been a full call of the calendar for assignment of pretrial procedures 


as contended by counsel for the defendants then the matter ‘should have © 


automatically been assigned to a Judge for a trial date. However, this 


| 
did not occur indicating there had not been a completion of the call and 


| 
is in substantiation of the position of the plaintiff that there had been an 


interception and preclusion of the normal process by the action of the 

| 

| 
Corporation Counsels' Office at the time of the initial call of March 27, 


1968. As was noted above, despite the receipt of Rocce from the Assign- 

| 
ment Commissioner's Office dated March 4, 1970 indicating that the 
° | 
matter had been placed on the Ready Calendar, counsel for the plaintiff 
received the unexpected notice of dismissal from the Clerk's Office and 
the docket entries show that such tamticos was entered on March if 
1970 under the United States District Court Rule 13, but made retroactive 
to 9-27-69. This obviously was a result of discussion between Corporation 
Counsels' Office and the Clerk's Office as set forth in notation EA the 
Opposition, (Exhibit 16, page AZ of appendix) A further review of the 
docket will reveal that upon receipt of such notice from the Clerk, im- 
mediate action was undertaken by plaintiff's counsel and a ss of actions 
have been ensuing from that time. It is quite obvious from the sequence 
of events that this case distinguishes itself from perhaps what might be 
cermen an ordinary question of delay in that actions that were necessary 
were undertaken in the immediacy. In addition to the fact that there had 


been a bifurcated appeal position and the problem of misunderstanding 


with the Corporation Counsels' Office emanating from the time of March ~ 
' | 


1968, the docket reveals a plentitude and normal Sequernie course of 
action from 1967 up to and inclusive of March 27, 1968. Once knowledge 
had been given to plaintiff and plaintiff's counsel that there hed beena 
dismissal, immediate action was undertaken for reinstatement and has 
. been diligently pursued thereafter. Despite the fact that the docket 
shows a call for pretrial examiner on March 27, 1968 this did not occur 
and has been held in abeyance necessitating a further notice of call under 
‘the circumstances. It is respectfully suggested that, under the given set 
of facts in this case, which were singular and unusual, in addition to the 
fact that there was an immediate uncertaking for reinstatement which 
was pursued with diligence, the course of action followed was in accord 
with the principles set forth in Thorpe v. Thorpe supra, wherein Judge 
Leventhal clearly set forth the intent of the modern federal procedure in 
Summary actions, clearly indicating that the better course is to have a 
hearing on the merits. 


The authorities are also clear that if any final action has 


been taken prior to the order of the Court affecting a portion of that case 


then an order of dismissal as to the case should not lie. (24 AmJur 2d. 
Dismissal, §59, page 51). A review of the docket of this case will reveal 
that a finality of action was reached on the District Court level in the dis- 
missal of the case against the District of Columbia by Judge Alexander 


Holtzoff. Pursuant to the notice of appeal and consideration by this 


Honorable Court it was determined that such an appeal, due to the fact 
that a portion of the case remained to be determined, was premature 


and should be dismissed without prejudice in accordance with Rule 54(b) 


of the Federal Rules of Civil Procedure. The Court's attention is 


to the ordinary circumstances that may be presentin such a case. 


At this point it is well to consider the effect! o: cny action 
that is taken in a case that in the interim period of time is subject to 


consideration of a Motion to Dismiss (24 AmJur 2d. Dismissal, §59, page 


51). Reference is made to previous comments concerning the conduct and 


course of action undertaken by the representative of the \Corporation 


Counsels' Office concerning future action in the matter.) It is factually 


. 


contended that an estoppel could well arise under these circumstances 

“or at least a strong deterrent affecting any consideration of dismissal of 
the action due to non-prosecution. Integrity of this position as far as 
accuracy is concerned as to the factual circumstances in this case must! 


| 
be considered in light of all circumstances that did precede development 


of the matter to this point. Nowhere in the record has there been any 


indication of any inaccuracy or discrepancy on the part of the plaintiff's 
| 
position or contentions herein. Once again the appellant respectfully — 
. . | 7 >= 
refers this Court's attention to the general connotation of the afiidavit 
| 


of the Corporation Counsel's representative at that time as to facts that 


did occur prior to, during, and pursu 
+ ; al 3 cth 
trial conference of March 271968. An objective analysis o: these 
2 a) See - 
factors can only result in a determi on favorable to the position of 


the plaintiff herein 


11(a) (e) (United States District Court Rules 


1i@) CERTIi 


thereto not in 
readiness. Suct 
that all discovery has been c : 
actually ready for trial. Wit t nyS thereafter any other 

he action may fil jecti to the certificate of 

If no objection i ithin ten days, the 

action;shall be placed on t! r. If objections 
are filed within saic period, the party objecting shall at the 
same time provide and deliver to the Clerk a motions card 
calendaring same. inthe event no motions card is provided 
at the time objections are tendered for filing, the Clerk shall 
refuse to accept the objections for filing. the Motions Court 
overrules the objections, the action shall be placed onthe 
Ready Calendar. Ifthe Motions Court sustains the objections, 
the action shall not be placed on the Ready Calendar, but in 
that event another certificate of readiness may be filed by any 
party at a later date, and such certificate small be subject to 
the same procedure. 


> 


y 


1l{e) READY CALENDAR. There shall be prepared and main- 
tained by the Assignment Commissioner a Ready Calendar. 
Every civil action in which a certificate of readiness has been 
filed shall be placed on the Ready Calendar ten days after the 
filing of the certificate, if no objection has beez filed thereto. 

f objections have been filed to the certificate within the said 
ten-day period, then the action shall be placed on the Ready 
Calendar if and when the objections are overruled by Motions 
Court. From the ready calendar the Assignment Commissioner 
shall prepare and post daily assignments for pre-trial and for 


trial. Except when otherwise es ected the Assignment 
Commissioner will not enter nthe ready calendar or 
assign for pre-trial any action = obtain a patent or re- 
gistration of trade-mark wherein the Commissioner of 
Patents is the sole defendant. 

| 


indicatesthat unless objections are received within ten (10) Gaye aiter 


a certificate of readiness is filed then the action is placed on the Ready 


« 


Calendar. The instant action was placed on the Ready Calendar. his 


was an Official act taken by the Court in prosecution of the case and must 
| 


be considered as to effect on any dismissal action taking place thereaiter 
covering a time in which such acts did take place. Th } ities cited 
previously have held that such action should have a holding ‘and deterrent 


effect on any prospective dismissal action.(24 AmJur 2d. tn smissal §63,D 


| 
A further consideration of the action of the Court is the impact 
! 


| 
upon the position of the parties herein. It would be an pr emphasis of 
the obvious to say that the ultimate effect on the plaintif? is of a final and 
conclusive nature. Conversly for the defendant the effect of a reversal 

| 


and remand by this Court would merely present the matter to the lower 
Court for a determination on the merits. A consideration thet the Court 
| 
must also bring into perspective is the effect of the ci utting off of a further 
| 


right to be heard (80 A.L.R, 2d. PROSECUTION, §4, page 1404). 


In the 
| 


broad area of this last item of consideration the Court should consider 


and must consider what prejudicial effect the delay had upon the respective 


parties. The point of sensitivity in this narrow area may be with the 


defendants' position. There has been little, if any, indication by the 
defendants that any prejudice has ensued. The defendant witness, J. 
W. Nedrow is, or was, a member of the Metropolitan Police Depart- 


ment and is presently available and subject to call at all times. 


The ends of justice can be served only by a full and detailed 


~ 


consideration of the merits of this case and this can only be done through 
a remand by this Court of the action to the purview and jurisdiction of the 
United States District Court. 

Specific reference is had to Rule 13, (United States District 
Court Rules for the District of Columbia) which reads as follows: 


Rule 13a. DISMISSAL WITHOUT PREJUDICE; NOTICE OF; 
WARNING. , 

If a party seeking affirmative relief fails for six months from~_— 
the time action may be taken to comply with any law, rule or ; 
order requisite to the prosecution of his claim, or to avail of 

a right arising through the default or failure of an adverse 

party, or take other action looking to the prosecution of his 
claim, or within six months of the time a case is reinstated 

after being dismissed the complaint, counterclaim, cross- 
claim, or third-party complaint of said party, as the case 

may be, shall stand dismissed without prejudice, whereupon 

the Clerk shall make entry of that fact and serve notice thereof 
by mail upon every party not in default for failure to appear, 

of which mailing he shall make an entry. One month prior to 

the termination of the six month period the Clerk Shall warn 

the dilatory party by mail that his claim will stand dismissed 

if he fails to comply with this rule, making an entry in the 

docket of the mailing. 


(bo) FAILURE TO WARN; EFFECT. 


A failure of the Clerk to give the warning as ove pro- 
‘vided will not affect the running of the six months! period 
or otherwise relieve a party from operation of this rule. 


It is obvious from its reading that the intent found within the 
Rule is that a reasonable period of time should be provided to allow action 
to be taken subsequent to the happening of certain,events or occurrence 
of circumstances creating a need for such action. In the instant case all 
necessary actions were undertaken and compliance had with all Rules and 
regulations. The source of non-action can be specifically traced to the date 
of March 27, 1968, at which time the positions of the mespecrre parties 
as to future contact was confused and caused a vacuum to arise. This 
was, however, double involvement and could not be construed as willful. 
However, even though Rule 13(b) denotes that failure to warn thirty (30) 
days in advance of possible dismissal will not affect the running of the 
six months period, still the intent of the rule is clearly to give adequate 

| 

notice in order to provide an opportunity to avoid dismissal. No such 
warning was given in this case. In fact, the converse was true, as re- 
ference to Exhibit 1, appendix page ill reveal that a notice of of being 
placed on the Ready Calendar was sent under date of March 4, 1970. Also 
the dismissal under the Rule is "without prejudice” noting further a desire 


to allow the refiling and pursuit of the rights of the parties to a hearing on 


the merits. This latter provision, SIGUE is without! value when the 


statute of limitations would apply. 


CONCLUSION 


As to the question of the dismissal of the action as to the 
District of Columbia, it is respectfully suggested that this Court has 
sufficient premise to consider this action as being*Within the provision 
of litigative right for suit under existing statutes and legal precedent 
thereby reducing the effect of the legal blight of Governmental Immunity. 
It is respectfully urged that in the true tradition of our legal heritage 


that the opportunity for such reduction be recognized and seized. 


As to the second category of this appeal dealing with dismis- 


sal for non-prosecution, there is no question, nor should there be any 
question, as to the needs of the actions taken by the plaintiff in this matter 
and reasons for lack of action over the period of time that rae become 
involved. Fair and reasonable consideration of these facts must result 
in the Court's allowance in this matter of the parties to proceed toa 
further hearing with an ultimate determination by proper legal process. 
This position is premised not merely on an appeal to the indulgence of 
this Court, but is founded on legal precedent as set forth in cited 
authorities referencing specifically plateaus of final determination having 


been reached in portions of the case, actions of the defendant party affecting 


| 
the ultimate course of action taken by the plaintiff, impact and pre- 


- 
judicial effect on the respective parties, reasonableness of action taken 


| 
| 
by the plaintiff under the circumstances prevailing, more specifically 
| 
i 
alacrity of action on the part of the plaintiff when notified of: dismissal 
| 
i 


action, attempts by the plaintiff pro se, as well as counsel, to ascertain 


at | 


the reason for delay in the matter, connotation of entries into the docket 


| 
: pe : . of eae : 
and matters of record concerning notification to the plaintic- of setting 
eae 


the matter down under an assignment and readiness for trial. A review 
| 


of the authorities, legal precedents, and the facts in this case, clearly 


reveal that this action is one most compatible toa broad and liberal in- 
| 


terpretation and construction by the Court in order to allow justice to be 
: 


| 
served. It is said Justice delayed is justice denied, but only if injury 
occurs or prejudice or bias has arisen as a result. There can be no 
contention that any bias or injury has arisen in this case since the matter 


could not have been finally determined for purposes of complete appellate 
| 


procedure any time prior to this time in light of the position of the appellant 


and defendant as a result of the determination of the lower Court as to 


the District of Columbia in 1967. Accordingly, it is respectfully re- 


| 
quested that this Honorable Court remand the matter to the attention 


of the District Court for further hearing and ultimate aétermination under 
due process of law. (Shaeffer vs. Warehouse pimniovees 408 F.2d. 204) 
Respe ctfully submitted 
Williain F, Hickey 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


No. 24,775 


ROBERT J. GRIFFIN, 
Appellant, 
Vv. 
J. W. NEDROW, et al., 


Appellees. 


Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLEES 


ISSUES PRESENTED FOR REVIEW 


1. Whether the court below properly denied appellant's motion 
to reinstate his action for damages for false mepesomact and malicious 
prosecution against appellee Nedrow, a Metropolitan Police officer, 
when such motion was filed approximately 18 months after the effective 
date of the automatic dismissal of the action for failure to prosecute, 


pursuant to District Court Rule 13. 


2. Whether appellant's dilatory action in failing to prosecute 
his action against the Metropolitan Police officer equitably requires 
affirmance of the lower court's previous order dismissing appellant's 
action as to the District of Columbia on different grounds, where both 
actions stemmed from the same incident and were based on similar 
complaint allegations. 

3. Whether the doctrine of governmental immunity as currently 
interpreted and applied by this Court precludes the imposition of 
liability on the District of Columbia for intentional torts for which the 
United States would be immune from liability under the Federal Tort 


Claims Act. 


The case was before this Court under the same number on 
February 18, 1971, when the Court remanded the record to the District 
Court for " * * * action by the District Court * * * consolidating the 
notice of appeal as to J. W. Nedrow and the District of Columbia." 

The case as to the District of Columbia only was previously 


before this Court on January 25, 1968, under No. 21, 467, when this 


Court dismissed appellant's premature appeal as to the District for 


lack of “an appealable order." 


COUNTER-STATEMENT OF THE CASE | 
On May 1, 1967, appellant (hereinafter "the claimant") filed 

in the court below a complaint for false imprisonment and malicious 

prosecution. Named as defendants were the District of Columbia and 

a police officer (Ex. 2). 1 On May 23, 1967, the officer answered 

the complaint denying all allegations of false Eapeomere and mali- 

cious prosecution (Ex. 3), and the District moved to dismiss on the 

ground that the complaint allegations "describe the District of Columbia 

in the exercise of functions governmental in nature for which it is not 

required to respond in damages" (Ex. 5). By order entered Septem- 

ber 15, 1967, the court dismissed the complaint as to the District of 

Columbia only (Ex. 7). The claimant prematurely appealed the order 


of dismissal to this Court, and the appeal was dismissed by this Court 


on January 25, 1968 (Exs. 8, 9). 


On March 27, 1968, the parties appeared before a Pretrial Ex- 
aminer of the court below, who on that same date made a jacket entry 
that the case was "called." (Ex. lat 2, Exs. 10, 11, 16.) The 
claimant took no further action in the lower court until approximately 


two years thereafter (Ex. 1 at 2). | 


1 References will be made to the pertinent parts of the record 
contained in Exhibits 1 through 21 filed in this Court by appellant. 


On March 17, 1970, the Clerk of the lower court made an entry 
that pursuant to District Court Rule 13 the case was dismissed as of 
September 27, 1968, for failure to prosecute (Ex. lat 2, Ex. 12). 
This entry was made thirteen days after the Assignment Commissioner, 
in a letter to the claimant's attorney, mistakenly expressed the view 
that the case would be reached for pretrial in approximately 90 days 
(Ex. 11). 

On March 23, 1970, the claimant filed in the court below a mo- 
tion to reinstate the action. After noting this Court's dismissal of his 
premature appeal as to the District, the claimant stated that when his 
case as to the officer was thereafter called by the pretrial examiner on 


March 27, 1968, his attorney and the Assistant Corporation Counsel 


representing the officer agreed that the matter would "be held in abey- 


ance to allow further consideration and research by the Corporation 
Counsel." For this reason, according to the claimant, - "counsel for 
the * * * [claimant] understood that no further action would be taken 
until both counsel for the * * * [claimant] and counsel for the * * * 
[officer] would notify the clerk's office as to the necessity of further 


action." (Ex. 13.) 


The officer opposed the motion to reinstate, pointing out that a 
period of approximately two years had elapsed since the case was 
"called" by the pretrial examiner. He additionally pointed out that 


the case was not, as asserted, "held in abeyance" pursuant to any 


arrangement entered into with the consent of the pretrial examiner, 
since the examiner lacked authority either to approve such an arrange- 
ment or to mark a case jacket to that effect (Ex. 16). ‘The officer 
appended to this opposition an affidavit executed by Vincent E. Ferretti, 
Jr., the Assistant Corporation Counsel who represented the officer 

at the pretrial proceeding of March 27, 1968, and who left the Office 

of the Corporation Counsel on December 26, 1969 (Ex. 16). The af- 
fiant stated that although he was advised at the proceeding by the 


claimant's attorney that the appeal as to the District had been dis- 


| 
missed, he could "not specifically recall any other event that tran- 


spired * * * subsequent to this calendar call." (Id. at 2.) The affiant 
went on to state, however, that his notes made after the proceeding 

of March 27, 1968, reveal that he " * * * inquired as to the cost of 
obtaining certain evidence and upon receiving a reply, made the fol- 
lowing notation: * * * let's see what steps plaintiff teres orion to spending 


this money * * *." (Id. at 2.) 


By order entered June 23, 1970, the court below denied the 
claimant's motion to reinstate, specifically noting that there had been 
" * * * a two-year failure [on the part of the claimant] to prosecute 
his claim * * *." (Ex. 17.) Thereafter, the claimant moved the court 
to vacate and reconsider its order of June 3, 1970, and on July 13, 1970 
the claimant filed notice of appeal from the order. entered June 3, 1970 
(Ex. lat 3, Ex. 18). On August 31, 1970,.the court, after hearing 
oral argument on behalf of the parties, denied the motion to vacate and 
reconsider (Ex. 19), and on September 25, 1970, the claimant filed a 
second notice of appeal in which he sought review of the order entered 
August 31, 1970. Neither notice of appeal specified the District as a 
party defendant or appellee (Ex. lat 3, Ex. 20). 

In a motion filed in the court below on October 12, 1970, the 
claimant sought to consolidate his appeal in the case involving the police 
officer with his purported appeal involving the District of Columbia 
(Ex. 21). 

On November 4, 1970, the record was transmitted to this Court. 


On December 2; 1970, the claimant moved this Court to extend the time 


for filing his brief to February 12, 1971, asserting, inter alia, that the 


motion to consolidate filed in the lower court on October 12, 1970, had 


not been actedon. The motion for an extension was granted by this 


Court on December 23, 1970. 
On January 29, 1971, the lower court entered an order *tauthori- 
zing appeal of pltf. as to deft. #2 [the District of Columbia] to be noted 
and consolidated with appeal entered as to deft. #1 [the police officer] 
on 9-23-70." On February 1, 1971, the claimant filed in this Court 
a motion to remand the case on the basis that the motion to consolidate 
filed on October 12, 1970, had still not been acted on by the lower 
court. On February 2, 1971, the claimant moved this Court for a 60 
day extension of time within which to file his brief, on the basis that 
neither the motion to remand nor the motion to consolidate had been 
actedon. The motion for an extension was granted by this Court on 
February 8, 1971. On that same day, appellees opposed the motion 
to remand on the ground that the respective appeals had, in fact, been 
consolidated by order of the lower court entered on Jamary 29, 1971. 
On February 12, 1971, the claimant filed notice of appeal as to 
the District of Columbia, but the notice failed to recite any particular 


order appealed from. 


In an order entered February 18, 1971, this Court stated that: 


t * * * the record in the above case is 
remanded to the District Court for entry of | 


action by the District Court on January 29, 


1971 consolidating the notice of appeal as to 
J. W. Nedrow and the District of Columbia. 
See Smith v. Pollin, 90 U. S. App. D. C. 
178, 194 Fed. 2d 349 (1952). 


‘tpromptly upon completion of the remand 

proceedings, the clerk of the District Court 

is directed to return the certified original 

record supplemented by the aforesaid pro- 

ceedings. " 
A supplemental record was transmitted to this Court on March 5, 1971. 

On April 8, 1971, the claimant moved this Court for leave to 

file a motion to extend the time for filing his brief on appeal. Ina 
contemporaneously lodged motion, he requested another 60 day exten- 
sion of time within which to file his brief. In support of this request, 
the claimant asserted that, due to intervening financial difficulties, he 
contemplated the filing of a motion to prosecute an appeal in forma_ 
pauperis. The District and the officer opposed this motion and con- 
temporaneously moved to dismiss the appeal on the ground that the ap- 
peal had been untimely taken as to the District and undiligently per- 
fected as to both the District and the officer. On April 30, 1971, the 
claimant filed in this Court a motion for leave to proceed on appeal in 
forma pauperis together with a supporting affidavit, and an opposition 
to the motion to dismiss the appeal. By order entered May 6, 1971, 


Chief Judge Bazelon extended the time for filing of the claimant's 


brief to and including June 11, 1971. To date, the Court has not 


acted upon the motion to dismiss the appeal filed by the District and 
| 


the officer. | 
ae ARGUMENT 3 


I | 


The lower court acted within the permissible 
range of its discretion in refusing to grant 
the claimant's belated motion to reinstate 
the action. 


The action of the claimant was dismissed as of September 27, 
1968, for failure to prosecute pursuant to Rule 13 of the lower court's 
| 


rules. Entitled "Dismissal for Failure To Prosecute, " that Rule 
| 
then provided in pertinent part as follows: | 


"(a) DISMISSAL WITHOUT PREJUDICE; 
NOTICE OF; WARNING. If a party seekin, 
affirmative relief fails for six months from ' 
the time action may be taken to comply with 
any law, rule or order requisite to the pro- 
secution of his claim, or to avail of a right 
arising through the default or failure of an | 
adverse party, or take other action looking 
to the prosecution of his claim, or to file 
a certificate of readiness under Rule 11) © 
within six months of the date the actionis — 
called on the call of the civil calendar, * * * 
the complaint, * * * shall stand dismissed | 
without prejudice, whereupon the Clerk 
shall make entry of that fact and serve no- | 
tice thereof by mail upon every party not in de- 
fault for failure to appear, of which maili 
he shall make an entry. One month prior | 
to the termination of the six month period 
the Clerk shall warn the dilatory party by 


mail that his claim will stand dismissed if 
he fails to comply with this rule, making an 
entry in the docket of the mailing. 


‘(b) FAILURE TO WARN; EFFECT. A 
failure of the Clerk to give the warning as _ 
above provided will not affect the running of 
the six months’ period or otherwise relieve 
a party from operation of this rule." (Em- 


phasis added. 


And District Court Rule 11(d), in effect at the time of the pretrial 


proceeding and a considerable period of time thereafter, provided in 


pertinent part that: 


(a) * * * There shall be a general calen- 
dar, so kept as to distinguish between ‘jury' 
and 'non-jury’ actions. 


'(b) An action shall be calendared by the 
Clerk as soon as it is at issue. He shall 
give notice thereof to all parties. 


* * * 


"(d) * * * After a civil action is at issue 
and placed on the general calendar, any party 
thereto not in default may file and serve a 
certificate of readiness. Such certificate 
shall constitute a representation that all dis- 
covery has been completed and that the case 
is actually ready for trial. Within ten days 
thereafter any other party to the action may 
file objections to the certificate of readiness. 
If no objections are filed within ten days, the 
action shall be placed on the Ready Calendar. 
If objections are filed within said period, the 
party objecting shall at the same time provide 
and deliver to the Clerk a motions card calen- 


daring same. In the event no motions card 
is provided at the time objections are tendered 
for filing, the Clerk shall refuse to accept the 
objections for filing. If the Motions Court — 
overrules the objections, the action shall be 
placed on the Ready Calendar. If the Motions 
Court sustains the objections, the action shall 
not be placed on the Ready Calendar, but in 
that event another certificate of readiness may 
be filed by any party at a later date, and such 
certificate shall be subject to the same proce- 
dure. * * *" (Emphasis added. ) 


It is undisputed that the case was called by the pretrial examiner 
on March 27, 1968 (Ex. 1 at 2), that counsel for both antes were 
given advance notice of such a pretrial proceeding x. 10), and that 
counsel in fact attended such a proceeding (Ex. 13 at 1 and 2). Itis 


likewise undisputed that the claimant took no further action in the case 


for approximately two years following such proceeding. Against this 
| 


background, it is submitted that there was ample justification for the 
| 


lower court's denial of the claimant's motion to reinstate the action 
filed on March 23, 1970. ! 

It is important to nate, that the claimant's motion of March 23, 
1970, designed as it was to vacate an order of dismissal and to rein- 


state an action was in effect a motion filed pursuant to Rule 60(b) of 


the Federal Rules of Civil Procedure, quoted infra. See Bibeau v. 
Northeast Airlines, Inc., U.S. App. D.C. __, 429 F. 24 212 
(1970). In denying that motion, the court exercised a discretionary 


power, and its ruling cannot be overturned on appeal unless the claimant 
can demonstrate a clear abuse of discretion. Link v. Wabash-Railroad 
Co., 370 U. S. 626, 633 (1962); Bibeau v. Northeast Airlines, Inc., 


supra; Sheaffer v. Warehouse Employees Union Local No. 730, 132 
U. S. App. D. C. 401, 408 F. 2d 204 (1969); States Steamship Co. 


v. Philippine Air Lines, 426 F. 2d 803 (9th Cir., 1970). In evaluating 


the manner in which the lower court exercised its discretion, it is pro- 
per to consider the duration of the delay, the extent of the claimant's 
efforts to prepare for trial prior to dismissal of the action, and the 
nature of the claimant's explanation for the delay attributed to him. 
Bibeau v. Northeast Airlines, Inc., supra. Measured by this criteria, 
the ruling below was eminently correct. 

Respecting the duration of the delay, it is clear that "the longer 
the delay, the more likely prejudice becomes." Pearson v. Dennison, 
353 F. 2d 24, 28 (9th Cir., 1965). Compare Sykes v. United States, 
290 F. 24555, 557 (9th Cir., 1961). In the case at hand the delay 
was a considerable one, since approximately two years intervened 
between the proceeding before the pretrial examiner and the filing of 
the claimant's motion to reinstate the action, anda period of 18 months 
intervened between the effective date of the dismissal and the filing of 


the reinstatement motion. While the Clerk did not give the claimant 


13 


the notice of the impending dismissal envisioned by subsection (a) of 


Rule 13, it is clear from subsection (b) that this circumstance did not 


| 
relieve the claimant "from operation of this rule." Moreover, what- 


ever may be said of the failure of the Clerk to notify a party in a case 


in which the duration of the delay is brief -- cf. Bibeau v. Northeast 
| 


Airlines, Inc., supra, the same cannot hold true where, as here, the 
duration of the overall delay is almost four times that specified in the 
applicable rule of court. Cf. Zielinski v. United States, : 120 F. 2d 
792 (2nd Cir., 1941). | 

And this record, unlike that involved in Bibeau, supra, does not 
reflect that the claimant had engaged in "considerable preparation for 
trial." Indeed the claimant has deposed no witnesses and filed no in- 
terrogatories since the filing of the action on May 1, 1967 (Ex. 16 at 
4). Instead, the claimant needlessly delayed the normal progress of 


the litigation by taking a premature appeal to this Court from the lower 


court's order of September 15, 1967, dismissing the action as to the 
District only. And he did not, as he might have, request the court to 
direct the entry of final judgment as to the District "upon an express 
determination that there is no just reason for delay and upon an express 
direction forthe entry of judgment." See Rule 54(b) of the Federal 


| 
Rules of Civil Procedure. It is anamolous in light of these facts that 


the claimant considers his premature appeal beneficial rather than 


detrimental to his cause (brief at 22-23). 


The claimant's proffered explanation for his two-year delay is 


plainly untenable. In his motion to reinstate, the claimant stated that 
he took no action iduring such a two-year period because of the belief 

of his counsel that an agreement had been entered into on March 27, 
1968, in the office of the pretrial examiner, pursuant to which the case 
was "to be held in abeyance to allow further consideration and research 
by the Corporation Counsel," and went on to assert in effect that as a 
result of such anialleged agreement, he was excused from taking any 
further action until such time as the Assistant Corporation Counsel 
representing the officer took the initiative (Ex. 13 at 2). The Assis- 
tant Corporation ‘Counsel, however, could not recollect entering into 
any such agreement, and his notes made subsequent to the pretrial 
proceeding of March 27, 1968, disclose that it was the claimant, rather 
than the Office of the Corporation Counsel, that was to take the initiative 
(Ex. 16 at 2). This, of course, comports with the normal sequence of 
events where, as here, a claimant is seeking to recover money damages 


from a defendant. 
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Moreover, the pretrial examiner was unaware of ne agreement 
to hold the case in abeyance and. obviously lacked authority to counte- 
nance such an arrangement (Ex. 16 at 3). Certainly then, even if it 
be assumed, arguendo, only that there was such an agreement, the 
agreement would not justify the claimant's non-compliance with the 
lower court's Rule 13 in effect at the time of the pretrial conference. 
Consequently, the claimant would not be excused from filing the certi- 
ficate of readiness required to be filed “within six months of the date 
the action" was called by the pretrial examiner, or from otherwise 
taking those steps “looking to the prosecution of his claim. "Stated 
another way, it would do violence to both the plain terms and salutary 
purpose of Rule 13 to maintain that it permits a party to hold a case in 
abeyance for a two-year duration with or without the consent of his 
adversary. Yet this is the essential thrust of the contention of the 
claimant in this case. 

In any event, when it is considered that the motion to reinstate 
is in effect a motion based on Rule 60(b), Federal Rules of Civil Proce- 
dure (Bibeau v. Northeast Airlines, Inc., supra), it will follow that 


the lower court lacked jurisdiction to grant it under the provisions of 


| 
that Rule. At best the alleged agreement relied on by the claimant 


created a “problem of misunderstanding with the Corporation Counsel's 


Office" (brief at 21), and hence a basis of equating the resulting inaction 


of the claimant's attorney with "excusable neglect." In this regard, 
Rule 60(b) provides in pertinent part that: 


" * * * On motion andupon such terms as 
are just, the court may relieve a party or his 
legal representative from a final judgment, 
order, or proceeding for the following rea- 
sons: (1) mistake, inadvertence, surprise, 
or excusable neglect; (2) newly discovered 
evidence which by due diligence could not 
have been discovered in time to move for a 
new trial under Rule 59(b); (3) fraud (whether 
heretofore denominated intrinsic or extrinsic), 
misrepresentation, or other misconduct of an 
adverse party; (4) the judgment is void; (5) 
the judgment has been satisfied, released, or 
discharged, or a prior judgment upon which it 
is based has been reversed or otherwise va- 
cated, or it is no longer equitable that the 
judgment should have prospective application; 
or (6) any other reason justifying relief from 
the operation of the judgment. The motion 
shall be made within a reasonable time, and 
for reasons (1), (2), and (3) not more than 


one year after the judgment, order, or pro- 
ceeding was entered or taken. * * *"* (Em- 
phasis added. ) 

It is clear from the plain provisions of Rule 60(b) that a motion 
to obtain relief from an order based on “excusable neglect" must be 
filed no later than one year after entry of that order. Here, however, 
the effective date of the dismissal was September 27, 1968, and the mo- 
tion for Rule 60(b) relief was not filed until March 23, 1970, or approxi- 


mately 18 months later. That being the case, the lower court had 
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jurisdiction to entertain it only under Rule 60(b)(1) and was thus fore- 


closed from considering it under 60(b)(6), which permits other types of 
motions to be filed after the expiration of one year. Or as the Supreme 
Court said in Klapprott v. United States, 335 U. S. 601, 613 (1949): 


't * « * The first of the five specified rea- | 
sons is ‘mistake, inadvertence, surprise, or | 
excusable neglect.' To take advantage of this | 
reason the Rule requires a litigant to ask re- 
lief ‘not more than one year after the judg- 
ment, order, or proceeding was entered or ! 
taken.' It is contended that the one-year lim- 
itation bars petitioner on the premise that the 
petition to set aside the judgment showed, at 
most, nothing but ‘excusable neglect. ' And | 
of course, the one-year limitation would con- 
trol if no more than ‘neglect’ was disclosed | 
by the petition. In that event the petitioner 
could not avail himself of the broad ‘any 
bther reason’ clause of 60 (b). ***" (Em- 
phasis added. 


Such a rationale is unmistakably apposite here. Rinieri v. News 


Syndicate Co., 385 F. 2d 818, 822 (2nd Cir., 1967); Hale v. Ralston 


Purina Co., 432 F. 2d 156, 159 (8th Cir., 1970). | 

It is true, of course, that the clerk did not make ones of the 
fact of the dismissal or notify the parties thereof until March 17, 1970. 
But these circumstances cannot nullify the plain self-executing pro- 
visions of Rule 13 whereby the claimant's action stood dismissed as of 
September 27, 1968, for failure to prosecute. Nor can they exonerate 


the claimant from the responsibility of complying with that rule. Cf. 
| 


Zielinski v. United States, supra. 


I 


Equitable considerations require that this 
Court uphold the dismissal of the com- 
plaint as to the District of Columbia. 


In argument I, supra, it was pointed out that the claimant's 


failure to diligently pursue his action as to the officer required dis- 
missal of such action for want of prosecution. These same considera- 
tions will justify this Court's upholding of the dismissal of the claimant's 
action as to the District even though such dismissal occurred at an 
earlier stage of the proceedings, and, as such, preceded the claimant's 
dilatory conduct. It is clear from the complaint that the claimant's 
false imprisonment and malicious prosecution claims against both the 
officer and the District stem from the very same incident and are based 
on identical facts. (Ex. 2.) It is likewise clear that his action as to 
each was filed on the same date and has been pending for an equally 
lengthy duration. For these reasons, the claimant's dilatory conduct 
was as detrimental to the District as it was to the officer. Conse- 
quently, if this Court should accept the contention that the claimant's 
failure to effectively pursue his action as to the officer warranted its 
dismissal, it would be anamolous to conclude that the District must 
proceed to trial, irrespective of the validity of the lower court's stated 


reason for dismissing the action against the District. 
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It is accordingly submitted that equitable poneieratne and the 
need for consistency of disposition require dismissal of the action as to 
the District as well as the officer, and that there is ample justification 
for this Court to effectuate such a disposition in light of the overall 
pattern of events which the record depicts. It is well settled inthis 
regard that this Court "* * * 'in the exercise of * * * [its] appellate 
jurisdiction * * * [has] the power not only to correct error in the judg- 
ment under review but to make such disposition of the case as justice 
requires. And in determining what justice does require, the Court is 
bound to consider any change, either in fact or in law, which has super- 
vened since the judgment was entered.'***" In re Elmore, 127 U. S. 
App. D. C. 176, 178, 382 F, 24 125, 127 (1967). The appellate 
disposition consistent with the ends of justice in this regard can cer- 
tainly extend to a dismissal of the action, apart from what different 
course of action could conceivably be mandated under strictly legal 
considerations. Butler v. District of Columbia, 120 U. S. App. D. C. 
317, 318, 346 F. 2d 798, 799 (1965). See also 28 U. S. c. § 2106. 
Such an approach is eminently justified here. | 
A consideration of factors other than the claimant's dilatory con- 


duct between the date of the pretrial proceeding and the date of the denial 


| . 
of his motion to reinstate will further demonstrate that the District's 


position is anchored to the equities. In this regard, the claimant de- 
layed the litigation considerably by prematurely appealing the lower 
court's ruling as to the District without attempting to obtain the fequisite 
certification from the trial judge pursuant to Rule 54(b) of the Federal 
Rules of Civil Procedure (see argument I, supra). In addition, although 
the record was filed in this court on November 4, 1970, the claimant, 
thereafter, sought and obtained from this Court several lengthy exten- 
sions of time within which to file his brief and did not, in fact, file his 
brief until June 11, 1971. These extensions were in turn attributable 

to the claimant's failure to properly consolidate his actions for purposes 


of appeal and his related apparent misunderstanding of procedural re- 


quirements (see counter-statement of the case, supra). Unmistakably, 


therefore, the dilatory conduct of the claimant, considered in its totality, 
affords ample justification for dismissal of his action against the Dis- 
trict. 

In any event, the lower court correctly held that the claimant's 
action against the District was barred by the doctrine of governmental 
immunity. In this regard, the claimant is seeking to hold the District 
liable for the intentional torts of malicious prosecution and false im- 
prisonment. It is clear that the United States could not be held liable 


for either of these intentional torts by virtue of express language of 
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exemption contained in the Federal Tort Claims Act. See 28 U. S.C. 

§ 2680(h). It is the position of the District that it shares a like immunity 
from liability for such intentional torts, and that such immunity is fully 
consistent with this Court's recent holding in Spencer v. General Hospital 
of the District of Columbia, 138 U. S. App. D. C. 48, 425 F. 2d 479 
(1969, en banc), and indeed persuasively fortified by such holding. 

The position of the District in this respect has been fully set forth in 
memoranda filed by it in this Court on June 11, 1970 and uly 2, 1970, 

in Carter v. Carlson, No. 23, 225, which now awaits decision. The 
District accordingly requests the Court to consider such memoranda 


should it become necessary for the Court to reach the governmental 


immunity issue in this case. 


CONCLUSION 


Upon the foregoing, it is respectfully submitted that the judg- 


ments of the lower court should be affirmed. 
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